N The Northern District decision
is posted at aylj.com.

AMENament ConsuutoOnAlL ngnes
over his arrest and detention i in
Oswego in 2009.

At this stage of the litigation,
Kahn said he finds persuasive the

allegarlons Conalned i a Zuls
report by the Brennan Center's
immigrant Rights Clinic at New
York University School of Law and
Families for Freedom.
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The judge added, "It is alto-
gether plavsible that some caysal
relationship exists between: (1) a
policy that exclusively  » Page2

Tacopina Sues Daﬂy News Two Reporters Kerik for Defamation

BY ANDREW KESHNER

PROMINENT defense attorney
Joseph Tacopina has hit the New
York Daily News, two of its report-
ers and disgraced former police
commissioner Bernard Kerik with
a $15 million defamation action,
alleging the tric schemed in a
“clever, but corrupt plan” to have
Kerik file a “meritless” disciplinary
compiaint that would clear the
way for the newspaper to pub-
lish a libelous article questioning
Tacopina’s ethics.

Although reporting statements
such as those in the disciplinary
complaint are privileged under
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Joseph Tacop

- New York Civil nghts Law §74

which applies to a fair and true
report of judicial proceedings,
Tacopina’s suit insists the privilege

dlSSE)]Ved in a case with “a unique
and outrageous set of facts” when

+oijournalists Nathaniel Vinton"an_d
Michael O’Keetffe allegedly con-
sp:red to avoid liability by prémis-.

ing theirstory on a purportedly

bogus grievance they “induced” -

Kerik to file. -

The federal suit, Tacopina v.
Kerik, 14-¢v-749, said neither Civil
Rights Law E74 nor the litigation
privilege—which shields parties
from defamation allegations for
statements made in connection
to judicial proceedings--"protect
people from purpesefully, and
in bad faith, engineering'a situa:
tion where they may assert thesa

privileges to protect themselves _

from the consequences of mak-
ing statements they know to be
defamatory.”

It seeks $10 million against the
Daily News and the reporters, and
$5 million against Kerik.

Daily News Assistant General
Counsel Matthew Leish said in a
statement, “The claims are com-
pletely without merit and the
allegation that the Daily News'
reporters were involved in some
sort of conspiracy is simply absurd.
We w1ll flIe our response in due

course.’

‘The suif filed Wednesday in

K .the Southern District, marks the

latest round in'alegal. ﬁght between
Tacopma, of 'Facopma S Pageé

| the New York Law Journal _Rfsgde.r 'R._ahkings S!uh'féy,'-? of NAM's mediators and
‘of their arbitrators ranked in the top 10, With such a wealth of skilled arbitrators
and mediators NAM Is able to har'id_fe'even the mos_t c_o'mplex of cases.
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Defamation

« Continued from page 1

Seigel & Turano, and Kerik, his
former client—a brawl that now
involves two journalists and one
of the largest newspapers in the
country.

Last month, Kerik sued Tacopl—
nain New Jersey federal court for
alleged misconduct that Kerik
claims contributed to his 2009 tax

fraud conviction (INYLJ, Feb.'5). ™

Tacopina countered a day later
with a defamation suit against Ker-
ik in Manhattan Supreme Court,
attacking Kerik for, among other
things, telling the Daily News
reporters that Tacopina “dis-
cussed privileged conversations”
with prosecutors in 2007,

Tacopina denies the allega-
tion, pointing to Southern District
Judge Stephen Robinsen’s 2010
holding in Kerik's federal criminal
case that Tacopina's statements
to prosecutors “canmnot be consid-
ered confidential and privileged.”

The assertion that Tacopina
gave up privileged information
without his client’s knowledge
or consent appears in a Dec. 28
Daily News article Vinton and
O’Keeffe wrote with another
reporter, which cited a complaint
Kerik filed with the Appellate Divi-
sion, First Department grievance
committee,

The state court litigation did
not name the paper or the report-
ers as defendants and has been
withdrawn without prejudice, as
Tacopina presses his case in the
Southern District.

But when scrutinizing the alleg-
edly defamatory article, the state

action said “O’Keeffe and Vinton’s
maneuvering have likely insulated

.the Daily News from a libel suit.

However, in the process, they
betrayed Kerik. While the allega-
tion made by Kerikin his Bar com-
plaint, as well as in a subsequent
frivolous lawsuit filed by Kerik, are
privileged, his prior statements to
O'Keeffe and Vinton are subject
to suit.”

Tacopina’s attorney in the fed-
eral lawsuit, Judd Burstein of Man-

hattan; explained the shift from’

state to federal court: “What's
changed is I'woke up in the middle
of the night, 1 said wait a minute,
that's wrong.”

He said he was aided by mat-
ters such as conspiracy law and
the Restatement of Torts, Second,
noting the fair reporting privilege
did not apply when the underly-
ing statement was made “under
a collusive arrangement ... for
the purpose of conferring the
privilege.”

The federal action, in explain-
ing the reporters’ alleged motive
against Tacopina, noted Vinton
and O’Keefie had covered the
story of performance enhancing
drugs in professional baseball
and are “obsessed with ridding
the sports world of performance
enhancing drugs.”

Tacopina represents New
York Yankees third baseman Alex
Rodriguez, arguably the most
high-profile player to be accused
of using the banned substances.

The suit said the two report-
ers purported to “accurately and
dispassionately report facts” but
reached a “new low” when cover-
ing Major League Baseball’s dis-
pute with Rodriguez by “obviously

slanting” their coverage towards
the league and allegedly deciding
to “discredit Tacopina with factu-
ally inaccurate allegations” owing
to his defense of Rodriguez.,

The reporters “found a wiil-
ing partner for this endeavor in
Kerik,” said the complaint.

The complaint said that prior
to the article’s publication, one
of Tacopina's lawyers, Lanny
Davis of Lanny J. Davis & Asso-

ciates, told the reporters “the %;7
‘were mistaken” if they Fhought "

they could attribute defamatory
claims to an anonymous source,
which Davis thought was Kerik,
and then invoke their privilege
to refuse identifying the source.

On the morning before publica-
tion, O'Keeffe called Davis to tell
him Kerik had just filed a disci-
plinary complaint, and they were
writing a story on the filing, The
suit said when Davis confronted
O'Keeffe about the coincidence
of Kerik filing a complaint and
O'Keeffe's plans to do a story,
(O’Keeife replied, “I don't reveal
our sources and tactics.”

Burstein said he could not
recall a case with a similar set
of facts, saying the defendants
should be “very concerned about
what discovery will show.”

Kerik’s attorney in the New
Jersey federal action, Athan Tsim-
pedes of Washington D.C., said in
an email that he had not yet read
the complaint, “but lunderstand
that it is an all too familiar defense
tactic to blame the victim or the
media to shift the focus.”

|
@ | Andrew Keshner can be contacted
at akeshner@alm,com. Twitter:
@Andrewkeshner.

Have you recently
~ published a Fiction
or Non Fiction hook?

Lol ol 7 T B T i 1 S ) e oM~

e

LT Y

B EER ST A FYH S MO e M o e

fun it ol T =l = ol S — ]

< "

. | -l ! ™~ 1



